EXPLANATION

OF THE DRAFT LAW ON RATIFICATION OF  Hague Protocol of 23 November 2007 on the Law Applicable to Maintenance Obligations
I Constitutional grounds
Constitutional grounds for enacting of this law are contained in Article 16, paragraph 1 and 2, Article 97, paragraph 1, item 1, and Article 99, paragraph 1, item 4 of the Constitution of the Republic of Serbia (“Official Herald RS”, number 98/06), according to which the Republic of Serbia, among the other, is competent for regulation of international politics of the country that should be based on generally recognized principles and rules of international law, according to which the concluded international treaties constitute an integral part of the internal legal order, then, that the Republic of Serbia regulates international status and relations with other countries and international organizations, and that the National Assembly of the Republic of Serbia ratify international treaties when its ratification is stipulated by the law.

II – Introduction

Hague Protocol on the Law Applicable to Maintenance Obligations was adopted in the year 2007. Until now it has been ratified by the European Union and applied by it starting from 18th June 2011, regardless whether the Protocol shall come into force internationally by that time. It practically means that it shall be applied by 25 member states (all except Denmark and the United Kingdom of Great Britain and Northern Ireland).

According to Article 72, paragraph 1 of the Stabilization and Association Agreement, concluded with European communities and its member states, the obligation of Serbia is to ensure gradual adjustment of the existing laws and future legislation with legal achievements of the Community. Besides, all treaties that the European Union concludes with international organizations represent, according to understanding of the Court of Justice, a part of community law. In that sense, the states accessing to the Union are obliged to start with the process of adjustment of their legislation for accession to these treaties. Timely ratification of the Protocol would the significant step forward in achieving of that goal.

III – Reasons for ratification

The mentioned Protocol establishes joint provisions on the Law Applicable to Maintenance Obligations arising from familiar relations, kinship, marriage and relationship by marriage, including also obligation of support toward a child, regardless of marital status of its parents. The Protocol adopts modern points of binding for defining of applicable law. First of all, it is about regular place of residence of the creditor of support as a general collision norm. There are several deviations from it: a) rules in favour of certain creditors – children, parents, person under age of 21, b) rules for spouses and former spouses (divorced and ones whose marriage was cancelled). Besides, the Protocol is introducing the option of selection of applicable law for obligation of support toward persons older than 18 years, with provision of adequate protective mechanisms. The first is related to persons who are not able to protect their interests due to disturbances in their mental and physical development. According to the second one, the law that the parties have selected is not applied if that would cause obviously unjust or irrational consequences toward the creditor or debtor, unless they have been fully informed and aware of the consequences at the time of selection.

The second argument in favour of ratification is related to universal application of Hague Protocol. By Article 2 of the Protocol its application is explicitly provided even if the law of a non-member country is applicable, which means that the Union itself shall implement it with regard to third countries. 

Besides, in the existing Law on solving of collision of laws (1982), this matter was not separated as a special collision issue. Instead, it is, as a rule, covered by broader norms. In that sense, obligation of support between children and parents, is regulated by general norm (article 40) related to all relations arising between these persons, regardless if a child or parent is in the role of creditor. Although the interest of child is raised to the level of supreme principle of domestic law, the legislator did not leave to judges the freedom to apply some other law if the regular applicable law does not enable the child to obtain the alimony claim. Namely, adjustment of collision solutions was not made since the legislator has selected fixed points of binding, that lead to certain regulation of the disputed relation. One can get a conclusion that the legislator did not take into account that the substantial solution, in particular case, might not be favourable for the child. Furthermore, in defining of applicable law, citizenship and place of residence of the parent who is not debtor of support is taken into account. Support between spouses is regulated by the norm related to legal personal and property relations (article 36), and between extra-marital partners it is covered by applicable law for property relations (article 39). Regarding the support between adopters and adoptees, it should be established first is it an adoption that represents the base for support, and then, if the answer is affirmative, collision norm for relations between parents and children is applied for execution of this right. Only support between the rest blood relatives and marriage relatives is regulated by special collision norm (article 42).

By ratification of Hague Protocol the mentioned problem would be solved, special collision norms would be introduced, as well as special clause of deviation for support between spouses, special protection of certain categories of creditors would be achieved, but also for debtors based on special rules of defence that enables to dispute the claim of the creditor by stressing that such obligation does not exist nor in the law of the country of habitual place of residence of debtor nor in the law of country of common citizenship of parties, if they have it. Besides, the limited autonomy of will would find its application in this matter as well, which is in accordance with modern trend of extension of the scope of its application.

Finally, having in mind that for entering into force of Hague Protocol in international legal sense two ratifications are necessary and that ratification by the Republic of Serbia would be the second one (after EU), it is obvious that by that act our country would make significant step in cooperation with Hague Conference for Private International Law. 

IV – Financial resources required for implementation of the law

For implementation of this law it is not required to provide additional funds in the budget of the Republic of Serbia.
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